Small Business Legal Center Webinar Series
Continues: Online Viewing of April Webinar ABCs
of Independent Contracting Available Now

Media Mentions
NFIB SMALL BUSINESS LEGAL CENTER

In 2018, the Small Business Legal Center launched a
series of legal webinars. The series continued February
6, 2019, with a webinar on Hot Topics in Employment Law
and on April 3, 2019 with ABCs of Independent
Contracting. All SBLC webinars can be viewed online at
NFIB.com/webinars.

January 22, 2019 – The Washington Times
published an editorial by Luke Wake in which he
cautioned about dangers associated with states’
regulatory overreach.
https://www.washingtontimes.com/news/2019/jan
/22/why-legislators-must-protect-small-businesses
-from

The Brief
SPRING 2019

February 2019 – Elizabeth Milito’s tips on

Valentines, #MeToo and oﬃce romance, were
picked up by several media outlets, including the
Oregon Business Report.
http://oregonbusinessreport.com/2019/02/valenti
nes-metoo-and-the-workplace

NFIB Small Business Legal Center Fights
Back Against City Governments and Defends
State Preemption of Local Labor Standards

February 7, 2019 – The Daily Caller reported

In ABCs of Independent Contracting, SBLC attorneys
Elizabeth Milito and Luke Wake addressed trends in
employment law that impact businesses that use
independent service providers. The webinar covered key
issues that the courts deem relevant in misclassification
cases and included strategies for avoiding lawsuits and
costly penalties. They also discussed best practices for
dealing with audits from state or federal authorities.
Businesses were encouraged to download a copy of the
NFIB SBLC Guide to Independent Contractors.
Mark Your Calendars!
Upcoming Dates for NFIB SBLC Webinar Series:
May 1st: Cybersecurity
June 5th: Managing the Absent Employee
July 3rd: Responding to Americans with Disabilities Act
Title III Lawsuits

Visit NFIB.com/webinars to view past SBLC
presentations.

on the NFIB Legal Center’s brief asking the
Supreme Court to hear the case of Bierman v.
Dayton, which involves the forced unionization of
Minnesota’s Medicaid-paid homecare providers.
The Legal Center maintains these schemes are
unconstitutional and violate the providers’ First
Amendment rights.
https://dailycaller.com/2019/02/07/grady-supreme-unions

March 4, 2019 – Law360 wrote about the NFIB

Legal Center’s brief in a Supreme Court case, Fort
Bend County, Texas v. Davis, that will impact
employees’ time limit for filing Title VII
discrimination charges against businesses.
https://www.law360.com/articles/1135060/eeoc-c
harge-necessary-for-title-vii-claims-justices-told

March 28, 2019 – The Oregon Business Report
wrote about the Legal Center’s involvement in
Juliana v. United States. In this case, the Legal
Center has asked the 9th Circuit Court of Appeals
to dismiss a controversial lawsuit, which seeks to
compel the federal government to more
aggressively address climate change. “The
plaintiﬀs in Juliana assert a common law nuisance
claim, which is completely without merit under
well-settled precedent,” said Karen Harned,
executive director of the NFIB Small Business
Legal Center.
http://oregonbusinessreport.com/2019/03/nfib-fig
hts-abuse-of-nuisance-laws-in-court/
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THE NFIB SMALL BUSINESS LEGAL CENTER, a 501(c)(3), public interest law firm, protects the rights of America's small
business owners by serving as the voice of small business in the courts and the legal resource for small business
owners nationwide. It is not a legal defense fund for small business, but a legal tool to aﬀect precedent-setting legal
decisions that will influence small business’ bottom line.
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If recent history is any guide, the
116th Congress isn’t likely to
produce any major legislation. With
gridlock all but certain in
Washington, D.C., the NFIB Small
Business Legal Center plans to
continue its recent trend of focusing
litigation eﬀorts on the actions of
state and local legislators and
regulators. Increasingly, lawmakers
close to home create much of the
red tape that small business owners
deal with on a daily basis. With so
much stalled in Congress, we
anticipate more city governments
imposing new mandates on small
businesses already struggling to
comply with complicated federal
employment and labor laws.
Take for instance the paid sick leave
law that the Small Business Legal
Center sued over in Austin, Texas. In
2018, Austin passed an ordinance
that would require an employer to
provide paid-sick-leave benefits to
employees who work 80 or more
hours in Austin in a calendar year
for that employer. Employees would
accrue one hour of sick leave for
every 30 hours worked in the city. A
local ordinance, like Austin’s, makes
it very diﬃcult for businesses who
may have employees in multiple

locations. NFIB joined with other
business groups and sued, arguing
that the city's ordinance violates the
Texas Minimum Wage Act, which
bars municipalities from regulating
private-sector employees' wages. So
far, courts have agreed with NFIB’s
argument, but the case is currently
on appeal.
Similarly, the Small Business Legal
Center joined in a lawsuit
challenging the City of Miami Beach
over a local minimum wage law that
the city council approved in 2016.
The minimum wage would have
been $10.31 in 2018 and go up $1 a
year to $13.31 on January 1, 2021.
That would be higher than the
statewide minimum wage, which is
$8.25 this year. The business
groups’ lawsuit against the city
contends that local governments do
not have the legal authority under
Florida law to set their own
minimum wages. While the
ordinance was stalled by the courts,
the case remains on appeal.
To proactively block city
governments from imposing
onerous and expensive employment
mandates, the NFIB Small Business
Legal Center will look for

opportunities to support state-wide
preemption laws. The Legal Center
is currently defending such a law in
Alabama. This lawsuit centers on a
2016 law that the Alabama
Legislature quickly passed to block
the City of Birmingham's attempts
to raise the hourly minimum wage
to $10. The state law requires a
uniform minimum wage across the
state. The U.S. Court of Appeals for
the 11th Circuit will hear arguments
in the case later this year. To keep
up with all our work in the courts,
visit NFIB.com/legal.

Support the

Small Business
Legal Center
with an estate or planned
donation.

NFIB.com/legal-center

Supreme Court Has a Big Opportunity to Start
Shrinking the Administrative State
By Karen R. Harned,
Executive Director

Courtesy of the confirmation hearings for now Justices
Gorsuch and Kavanaugh, administrative law doctrines
-- like “Chevron” deference -- are receiving higher
scrutiny by lawyers, judges, policymakers, and the
media. As you may recall, the “Chevron” doctrine directs
judges to give the benefit of the doubt to federal
agencies when there is a question about what a statute
requires. Named after the 1984 landmark case from
which it was born, Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc., Chevron deference has
played a significant role in growing the power of
federal agencies over our lives. Federal bureaucrats
have used Chevron to aggressively expand their
jurisdiction knowing that it is unlikely the courts will
challenge their assertions of power. Justice Gorsuch
and Justice Kavanaugh were openly skeptical about the
Chevron doctrine in their confirmation hearings, which
leads Supreme Court watchers to believe that the
doctrine may be overruled sooner rather than later.
But before the Court gets to Chevron, there’s some
low-hanging fruit they have agreed to reconsider first –
Auer deference. Auer deference is named after the
1997 case, Auer v. Robbins, and is similar to Chevron in
that it once again directs judges to give federal
agencies the benefit of the doubt. But while Chevron
directs judges to defer to an agency’s interpretation of
an ambiguous statute, Auer tells judges to defer to an
agency’s interpretation of its own, ambiguous
regulation. As a result, there is a tremendous amount
of power residing in the hands of federal bureaucrats –
the ability to write the rules they enforce with no
meaningful check on their actions.
The Supreme Court recently heard arguments in a case
it specifically selected to decide whether to end Auer
deference. The case, Kisor v. Wilkie, concerns whether a
Vietnam veteran suﬀering from post-traumatic stress
disorder is due disability benefits. Citing the doctrine of
Auer deference, the Federal Circuit Court of Appeals
sided with the Veterans Administration’s reading of the
term “relevant” in its own regulations to deny the
veteran the disability benefits he was requesting.
Thanks to the generous support of donors like you, the
NFIB Small Business Legal Center filed an important
brief in this case, which Justice Gorsuch referenced
during oral argument. Among other things, we argue
that the Auer doctrine is contrary to fundamental
principles of separation of powers since it allows
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federal agencies to both write and interpret the law
without any eﬀective oversight by the judicial branch.
We also point out that the doctrine violates
fundamental principles of Due Process because it
creates an incentive for agencies to write broad
regulations that they can later interpret with no public
input. As you know, the NFIB Small Business Legal
Center has argued for more notice and comment
rulemaking, not less, so that small businesses and
other regulated entities have a meaningful opportunity
to let agencies know how a proposed regulation would
impact them. Finally, we note that Auer deference leads
to uncertainty and the inability of businesses to plan
because they never know when an agency is going to
change its interpretation of a regulation.
Interestingly, the federal government is not
aggressively defending Auer deference – conceding
that there are some problems with the doctrine.
However, the government argues against overruling it
altogether. Instead, it wants it narrowed and replaced
with a six-part test that would only permit deference to
agency interpretations of its rules when, among other
things, small businesses and other regulated entities
are given fair notice and the agency isn’t reinterpreting
a rule in a way that is contrary to a previous position
taken by the agency.
Based on oral arguments, which were held March 27, it
is unclear how the Supreme Court will rule in this case.
Not surprisingly, Justice Gorsuch was very aggressive in
questioning the fairness of Auer deference on most
Americans, like farmers and veterans, who are not
daily following subtle changes in the positions federal
agencies take. And Justice Kavanaugh clearly would
prefer agencies to significantly increase the amount of
work they do in the light of day using the notice and
comment rulemaking process.
A decision in the case is expected in June. Regardless of
how the Court rules, you can be assured that the NFIB
Small Business Legal Center will continue to fight for
more transparency and accountability from federal
agencies, as well as other reforms that would cut-back
on the growth and power of the administrative state
over your business and the lives of all Americans.

Should Public Corporations be Allowed to
Exercise Regulatory Powers?

Small Business Day 2019: Legal Center in
the States

In an ideal world government would seek to minimize
regulatory burdens on small business. Unfortunately,
due to political and ideological reasons regulators too
often cross the bounds or reason when it comes to
business regulation.
That’s exactly what’s happened in Association of
American Railroads v. Department of Transportation. At
issue is a federal enactment in which Congress
conferred power on Amtrak to control regulation of the
railroad industry. The question in a nutshell: Can
Congress authorize a for-profit corporation to impose
regulation?
Understandably, private sector businesses in the
railroad industry were alarmed by this grant of
regulatory power because Amtrak is a competitor. And
NFIB was alarmed by the precedent this would set if
allowed to stand. To be sure, there are other public
corporations that compete with private sector
businesses in various ways. We often hear complaints
from small businesses about unfair competition from
public entities that are providing goods or services at
below market rates—thanks to taxpayer subsidies.
One can only imagine how a public corporation might
use regulatory powers to eliminate competition from
small business. In fact, our readers may recall that we
recently asked the Supreme Court to take up a similar
case, where we saw a public corporation using the
power of eminent domain anti-competitively to displace
competition. And we’ve talked in the past about how
this sort of conduct raises serious antitrust issues at the
state and local level. But federal antitrust law does not
constrain Congress. Indeed, the only restraint on
Congress is the Constitution. So, the question is
whether Congress violated the Constitution when it
chose to give Amtrak regulatory powers?
In our recent amicus brief, we argue that the
Constitution requires regulation come from a
disinterested party, not from someone who stands to
benefit financially. Therefore, the Due Process Clause
forbids Congress from conferring regulatory powers on
a public corporation that is competing with private
business. Indeed, one of the oldest and most
foundational rules in English and American law is the
idea that the law must serve legitimate public ends, not
private (self-serving) interests. In other words, the
regulator must act like an impartial referee, and cannot
be a competitor in the game. Let’s hope the Supreme
Court agrees.

The NFIB Small Business Legal Center has a big mission
as your voice in federal and state courts across the
country and a key resource for small businesses trying to
understand the laws that apply to them. To be eﬀective,
we think it's important to get out and meet the small
business owners we represent and learn about the
issues issues they face.
Several years ago we established a Legal Center oﬃce in
California, where our Senior Staﬀ Attorney, Luke Wake,
gives special attention to the concerns our western small
business owners face. And our DC-based team makes it a
priority to get outside of Washington to visit small
business owners in their businesses.
In February, our Executive Director, Karen Harned,
presented to nearly 250 guests for Small Business Day in
Austin, Texas. Harned also gave updates at our Small
Business Day in Annapolis, Maryland, covering the
biggest Supreme Court cases to watch in 2019. In the
process she heard many stories from owners struggling
with regulatory red-tape and was able to share news
about what the Legal Center is doing to reign-in the
administrative state.
In the west, our Senior Executive Counsel, Elizabeth Milito
addressed NFIB’s California Leadership Council at their
annual Day at the Capitol event in Sacramento. Finally,
Mr. Wake discussed strategies for avoiding costly legal
problems at NFIB’s Small Business Day in California,
Nevada and Oregon. With just four months under our
belts, 2019 is already a fast-paced year for the Legal
Center.
But we are also hard at work fighting for small business
rights in the courts. Already, in 2019 we’ve been engaged
in fights from Pennsylvania to Hawaii and from Colorado
to Tennessee. Federal, state and local governments have
small business under a full court press. Consequently,
we’re doubling-down on our eﬀorts to bring your voice to
courtrooms across the country.
3

Supreme Court Has a Big Opportunity to Start
Shrinking the Administrative State
By Karen R. Harned,
Executive Director

Courtesy of the confirmation hearings for now Justices
Gorsuch and Kavanaugh, administrative law doctrines
-- like “Chevron” deference -- are receiving higher
scrutiny by lawyers, judges, policymakers, and the
media. As you may recall, the “Chevron” doctrine directs
judges to give the benefit of the doubt to federal
agencies when there is a question about what a statute
requires. Named after the 1984 landmark case from
which it was born, Chevron U.S.A., Inc. v. Natural
Resources Defense Council, Inc., Chevron deference has
played a significant role in growing the power of
federal agencies over our lives. Federal bureaucrats
have used Chevron to aggressively expand their
jurisdiction knowing that it is unlikely the courts will
challenge their assertions of power. Justice Gorsuch
and Justice Kavanaugh were openly skeptical about the
Chevron doctrine in their confirmation hearings, which
leads Supreme Court watchers to believe that the
doctrine may be overruled sooner rather than later.
But before the Court gets to Chevron, there’s some
low-hanging fruit they have agreed to reconsider first –
Auer deference. Auer deference is named after the
1997 case, Auer v. Robbins, and is similar to Chevron in
that it once again directs judges to give federal
agencies the benefit of the doubt. But while Chevron
directs judges to defer to an agency’s interpretation of
an ambiguous statute, Auer tells judges to defer to an
agency’s interpretation of its own, ambiguous
regulation. As a result, there is a tremendous amount
of power residing in the hands of federal bureaucrats –
the ability to write the rules they enforce with no
meaningful check on their actions.
The Supreme Court recently heard arguments in a case
it specifically selected to decide whether to end Auer
deference. The case, Kisor v. Wilkie, concerns whether a
Vietnam veteran suﬀering from post-traumatic stress
disorder is due disability benefits. Citing the doctrine of
Auer deference, the Federal Circuit Court of Appeals
sided with the Veterans Administration’s reading of the
term “relevant” in its own regulations to deny the
veteran the disability benefits he was requesting.
Thanks to the generous support of donors like you, the
NFIB Small Business Legal Center filed an important
brief in this case, which Justice Gorsuch referenced
during oral argument. Among other things, we argue
that the Auer doctrine is contrary to fundamental
principles of separation of powers since it allows
2

federal agencies to both write and interpret the law
without any eﬀective oversight by the judicial branch.
We also point out that the doctrine violates
fundamental principles of Due Process because it
creates an incentive for agencies to write broad
regulations that they can later interpret with no public
input. As you know, the NFIB Small Business Legal
Center has argued for more notice and comment
rulemaking, not less, so that small businesses and
other regulated entities have a meaningful opportunity
to let agencies know how a proposed regulation would
impact them. Finally, we note that Auer deference leads
to uncertainty and the inability of businesses to plan
because they never know when an agency is going to
change its interpretation of a regulation.
Interestingly, the federal government is not
aggressively defending Auer deference – conceding
that there are some problems with the doctrine.
However, the government argues against overruling it
altogether. Instead, it wants it narrowed and replaced
with a six-part test that would only permit deference to
agency interpretations of its rules when, among other
things, small businesses and other regulated entities
are given fair notice and the agency isn’t reinterpreting
a rule in a way that is contrary to a previous position
taken by the agency.
Based on oral arguments, which were held March 27, it
is unclear how the Supreme Court will rule in this case.
Not surprisingly, Justice Gorsuch was very aggressive in
questioning the fairness of Auer deference on most
Americans, like farmers and veterans, who are not
daily following subtle changes in the positions federal
agencies take. And Justice Kavanaugh clearly would
prefer agencies to significantly increase the amount of
work they do in the light of day using the notice and
comment rulemaking process.
A decision in the case is expected in June. Regardless of
how the Court rules, you can be assured that the NFIB
Small Business Legal Center will continue to fight for
more transparency and accountability from federal
agencies, as well as other reforms that would cut-back
on the growth and power of the administrative state
over your business and the lives of all Americans.

Should Public Corporations be Allowed to
Exercise Regulatory Powers?

Small Business Day 2019: Legal Center in
the States

In an ideal world government would seek to minimize
regulatory burdens on small business. Unfortunately,
due to political and ideological reasons regulators too
often cross the bounds or reason when it comes to
business regulation.
That’s exactly what’s happened in Association of
American Railroads v. Department of Transportation. At
issue is a federal enactment in which Congress
conferred power on Amtrak to control regulation of the
railroad industry. The question in a nutshell: Can
Congress authorize a for-profit corporation to impose
regulation?
Understandably, private sector businesses in the
railroad industry were alarmed by this grant of
regulatory power because Amtrak is a competitor. And
NFIB was alarmed by the precedent this would set if
allowed to stand. To be sure, there are other public
corporations that compete with private sector
businesses in various ways. We often hear complaints
from small businesses about unfair competition from
public entities that are providing goods or services at
below market rates—thanks to taxpayer subsidies.
One can only imagine how a public corporation might
use regulatory powers to eliminate competition from
small business. In fact, our readers may recall that we
recently asked the Supreme Court to take up a similar
case, where we saw a public corporation using the
power of eminent domain anti-competitively to displace
competition. And we’ve talked in the past about how
this sort of conduct raises serious antitrust issues at the
state and local level. But federal antitrust law does not
constrain Congress. Indeed, the only restraint on
Congress is the Constitution. So, the question is
whether Congress violated the Constitution when it
chose to give Amtrak regulatory powers?
In our recent amicus brief, we argue that the
Constitution requires regulation come from a
disinterested party, not from someone who stands to
benefit financially. Therefore, the Due Process Clause
forbids Congress from conferring regulatory powers on
a public corporation that is competing with private
business. Indeed, one of the oldest and most
foundational rules in English and American law is the
idea that the law must serve legitimate public ends, not
private (self-serving) interests. In other words, the
regulator must act like an impartial referee, and cannot
be a competitor in the game. Let’s hope the Supreme
Court agrees.

The NFIB Small Business Legal Center has a big mission
as your voice in federal and state courts across the
country and a key resource for small businesses trying to
understand the laws that apply to them. To be eﬀective,
we think it's important to get out and meet the small
business owners we represent and learn about the
issues issues they face.
Several years ago we established a Legal Center oﬃce in
California, where our Senior Staﬀ Attorney, Luke Wake,
gives special attention to the concerns our western small
business owners face. And our DC-based team makes it a
priority to get outside of Washington to visit small
business owners in their businesses.
In February, our Executive Director, Karen Harned,
presented to nearly 250 guests for Small Business Day in
Austin, Texas. Harned also gave updates at our Small
Business Day in Annapolis, Maryland, covering the
biggest Supreme Court cases to watch in 2019. In the
process she heard many stories from owners struggling
with regulatory red-tape and was able to share news
about what the Legal Center is doing to reign-in the
administrative state.
In the west, our Senior Executive Counsel, Elizabeth Milito
addressed NFIB’s California Leadership Council at their
annual Day at the Capitol event in Sacramento. Finally,
Mr. Wake discussed strategies for avoiding costly legal
problems at NFIB’s Small Business Day in California,
Nevada and Oregon. With just four months under our
belts, 2019 is already a fast-paced year for the Legal
Center.
But we are also hard at work fighting for small business
rights in the courts. Already, in 2019 we’ve been engaged
in fights from Pennsylvania to Hawaii and from Colorado
to Tennessee. Federal, state and local governments have
small business under a full court press. Consequently,
we’re doubling-down on our eﬀorts to bring your voice to
courtrooms across the country.
3

Small Business Legal Center Webinar Series
Continues: Online Viewing of April Webinar ABCs
of Independent Contracting Available Now

Media Mentions
NFIB SMALL BUSINESS LEGAL CENTER

In 2018, the Small Business Legal Center launched a
series of legal webinars. The series continued February
6, 2019, with a webinar on Hot Topics in Employment Law
and on April 3, 2019 with ABCs of Independent
Contracting. All SBLC webinars can be viewed online at
NFIB.com/webinars.

January 22, 2019 – The Washington Times
published an editorial by Luke Wake in which he
cautioned about dangers associated with states’
regulatory overreach.
https://www.washingtontimes.com/news/2019/jan
/22/why-legislators-must-protect-small-businesses
-from

The Brief
SPRING 2019

February 2019 – Elizabeth Milito’s tips on

Valentines, #MeToo and oﬃce romance, were
picked up by several media outlets, including the
Oregon Business Report.
http://oregonbusinessreport.com/2019/02/valenti
nes-metoo-and-the-workplace

NFIB Small Business Legal Center Fights
Back Against City Governments and Defends
State Preemption of Local Labor Standards

February 7, 2019 – The Daily Caller reported

In ABCs of Independent Contracting, SBLC attorneys
Elizabeth Milito and Luke Wake addressed trends in
employment law that impact businesses that use
independent service providers. The webinar covered key
issues that the courts deem relevant in misclassification
cases and included strategies for avoiding lawsuits and
costly penalties. They also discussed best practices for
dealing with audits from state or federal authorities.
Businesses were encouraged to download a copy of the
NFIB SBLC Guide to Independent Contractors.
Mark Your Calendars!
Upcoming Dates for NFIB SBLC Webinar Series:
May 1st: Cybersecurity
June 5th: Managing the Absent Employee
July 3rd: Responding to Americans with Disabilities Act
Title III Lawsuits

Visit NFIB.com/webinars to view past SBLC
presentations.

on the NFIB Legal Center’s brief asking the
Supreme Court to hear the case of Bierman v.
Dayton, which involves the forced unionization of
Minnesota’s Medicaid-paid homecare providers.
The Legal Center maintains these schemes are
unconstitutional and violate the providers’ First
Amendment rights.
https://dailycaller.com/2019/02/07/grady-supreme-unions

March 4, 2019 – Law360 wrote about the NFIB

Legal Center’s brief in a Supreme Court case, Fort
Bend County, Texas v. Davis, that will impact
employees’ time limit for filing Title VII
discrimination charges against businesses.
https://www.law360.com/articles/1135060/eeoc-c
harge-necessary-for-title-vii-claims-justices-told

March 28, 2019 – The Oregon Business Report
wrote about the Legal Center’s involvement in
Juliana v. United States. In this case, the Legal
Center has asked the 9th Circuit Court of Appeals
to dismiss a controversial lawsuit, which seeks to
compel the federal government to more
aggressively address climate change. “The
plaintiﬀs in Juliana assert a common law nuisance
claim, which is completely without merit under
well-settled precedent,” said Karen Harned,
executive director of the NFIB Small Business
Legal Center.
http://oregonbusinessreport.com/2019/03/nfib-fig
hts-abuse-of-nuisance-laws-in-court/

1201 F Street NW, Suite 200, Washington, D.C. 20004 | (800) 552-NFIB |

e-mail: legalcenter@nfib.org

THE NFIB SMALL BUSINESS LEGAL CENTER, a 501(c)(3), public interest law firm, protects the rights of America's small
business owners by serving as the voice of small business in the courts and the legal resource for small business
owners nationwide. It is not a legal defense fund for small business, but a legal tool to aﬀect precedent-setting legal
decisions that will influence small business’ bottom line.
4

If recent history is any guide, the
116th Congress isn’t likely to
produce any major legislation. With
gridlock all but certain in
Washington, D.C., the NFIB Small
Business Legal Center plans to
continue its recent trend of focusing
litigation eﬀorts on the actions of
state and local legislators and
regulators. Increasingly, lawmakers
close to home create much of the
red tape that small business owners
deal with on a daily basis. With so
much stalled in Congress, we
anticipate more city governments
imposing new mandates on small
businesses already struggling to
comply with complicated federal
employment and labor laws.
Take for instance the paid sick leave
law that the Small Business Legal
Center sued over in Austin, Texas. In
2018, Austin passed an ordinance
that would require an employer to
provide paid-sick-leave benefits to
employees who work 80 or more
hours in Austin in a calendar year
for that employer. Employees would
accrue one hour of sick leave for
every 30 hours worked in the city. A
local ordinance, like Austin’s, makes
it very diﬃcult for businesses who
may have employees in multiple

locations. NFIB joined with other
business groups and sued, arguing
that the city's ordinance violates the
Texas Minimum Wage Act, which
bars municipalities from regulating
private-sector employees' wages. So
far, courts have agreed with NFIB’s
argument, but the case is currently
on appeal.
Similarly, the Small Business Legal
Center joined in a lawsuit
challenging the City of Miami Beach
over a local minimum wage law that
the city council approved in 2016.
The minimum wage would have
been $10.31 in 2018 and go up $1 a
year to $13.31 on January 1, 2021.
That would be higher than the
statewide minimum wage, which is
$8.25 this year. The business
groups’ lawsuit against the city
contends that local governments do
not have the legal authority under
Florida law to set their own
minimum wages. While the
ordinance was stalled by the courts,
the case remains on appeal.
To proactively block city
governments from imposing
onerous and expensive employment
mandates, the NFIB Small Business
Legal Center will look for

opportunities to support state-wide
preemption laws. The Legal Center
is currently defending such a law in
Alabama. This lawsuit centers on a
2016 law that the Alabama
Legislature quickly passed to block
the City of Birmingham's attempts
to raise the hourly minimum wage
to $10. The state law requires a
uniform minimum wage across the
state. The U.S. Court of Appeals for
the 11th Circuit will hear arguments
in the case later this year. To keep
up with all our work in the courts,
visit NFIB.com/legal.

Support the

Small Business
Legal Center
with an estate or planned
donation.

NFIB.com/legal-center

