Supreme Court Update
Despite all of the disruption caused by COVID-19, the U.S.
Supreme Court’s work continues. Here’s a quick summary
of the cases important to the small business community.
The biggest case may be Seila Law v. CFPB, which will decide
whether it is constitutional for Congress to vest unchecked
power in a single man or woman to govern an
“independent agency” with regulatory authority over small
business. This question is important because the President
cannot remove the CFPB director -- once instated the
Director is completely unaccountable to the American
people. But as the Legal Center argued in our amicus brief
to the Supreme Court, the Constitution requires
accountability under the separation of powers doctrine.
Another case to watch is County of Maui v. Hawaii Wildlife
Fund, which raises a question of whether environmental
activists can extend the reach of the Clean Water Act to
require costly permits for projects in dry uplands. In the
proceedings below, the Ninth Circuit held that CWA
regulation may be triggered by underground waters, even in
the absence of a surface connection to navigable waters.
Our amicus argues that this is an unlawful expansion of
CWA jurisdiction and threatens even modest construction
projects, including something as simple as installing a septic
tank.
On March 23, the Supreme Court issued its opinion in
Comcast Corp v. National Association of African-American
Owned Media, et. al., which concerned whether a claim of
race discrimination under 42 U.S.C. Section 1981 can
succeed if the plaintiﬀ alleges that race is merely one factor
instead of the “but-for” cause of an alleged discriminatory
decision.
The Legal Center argued that a plaintiﬀ should have to
show that racial discrimination was the actual cause of
harm, rather than relying on a mixed-motive claim that
oﬀers several possible reasons for the defendant’s
decision. The Supreme Court agreed with our position,
which will protect small businesses from frivolous lawsuits
in our courts. “True racial discrimination should always be
dealt with appropriately in the workplace and today the
Court established clear guidelines on what must be
established to prove a discrimination claim,” said Karen
Harned in response to the Court’s decision.
For more on our work, please go to NFIB.com/legal and
follow us at facebook.com/NFIB.Legal.
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January 29 – Real Clear Policy published Senior
Staﬀ Attorney Luke Wake’s latest opinion editorial
explaining how California is exporting it’s “bad and
kooky” regulations to the rest of the country and
the negative impact that has on small business.
https://www.realclearpolicy.com/articles/2020/01/29/the_cal
ifornia_contagion_infecting_entrepreneurialism_in_america_33
5007.html

March 2 – Fox Business ran Executive Director
Karen Harned’s latest opinion editorial on the
Consumer Financial Protection Bureau’s
unconstitutional structure and the threat it poses
to small business and individual liberty.
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https://www.foxbusiness.com/money/consumer-financial-pr
otection-bureau-structure-small-business-liberty

March 12 – Bloomberg Law reports on the House
of Representatives proposal to require all
businesses to provide paid sick leave. “We are
disappointed to see the House appears to have
used the coronavirus pandemic as an excuse to
try to pass a very costly, unrelated mandate that
would harm small business,” said Elizabeth Milito,
senior executive counsel.
https://news.bloomberglaw.com/daily-labor-report/employe
r-groups-criticize-sick-leave-mandate-in-virus-bill

March and April – Karen Harned and Beth Milito
are quoted in numerous articles relating to the
impact of the coronavirus on small business run by
national news outlets, including NBC News, ABC
News, the New York Times, Bloomberg, and Axios.
https://www.nbcnews.com/business/business-news/small-b
usiness-owners-go-survival-mode-lawmakers-debate-economic
-relief-n1164226
https://abcnews.go.com/Politics/hot-mess-small-businessesbesieged-problems-coronavirus-loans/story?id=70010539
https://www.nytimes.com/2020/03/26/business/coronavirus
-stimulus-small-business.html
https://www.bloomberg.com/news/articles/2020-04-01/stim
ulus-may-come-too-late-for-businesses-already-stretched
https://www.axios.com/coronavirus-small-business-restaurantworkers-job-losses-9a6d6ec5-ae03-46d5-ac42-a4739d84394e.html
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Over the past two months, Small
Business Legal Center staﬀ have
been responding to hundreds of
questions from small business
owners across the country regarding
COVID-19. This sampling of
frequently asked questions is
intended to provide answers to the
questions we receive most. For
more COVID-19 small business
resources, please go to
NFIB.com/coronavirus.

What are my loan options
under the CARES Act?
You can apply for a forgivable
Paycheck Protection Program loan
through an SBA-approved lending
institution. Check to see if your bank
is participating.

How do I get forgiveness on
a Paycheck Protection
Program loan?
Money spent on payroll, utilities,
rent and mortgage interest will
qualify for forgiveness during the
first eight weeks commencing from
the date the loan is issued. There
are some restrictions: (1) 75% must
be spent on payroll; (2) you may not
reduce pay for employees making

less than $100,000 more than 25%;
and (3) you may not reduce your
overall head-count from February
15th. (If you laid-oﬀ employees at
the beginning of the crisis or if
someone quits, you have until June
30th to hire them back).

Under what circumstances
does an employee receive
emergency paid sick leave?
Companies with fewer than 500
employees must provide paid sick
leave to any employee who is unable
to work for one of the following
reasons:
1. The employee is subject to a
government quarantine or an
isolation order.
2. The employee has been advised
by a health care provider to
self-quarantine.
3. The employee is experiencing
symptoms and seeking a
medical diagnosis.
4. The employee is caring for an
individual who is subject to a
government quarantine or
isolation order, or who has been
advised by a health care
provider to self-quarantine.

5. The employee is caring for
his/her child in the event of
school or daycare closure, or if
the childcare provider of the son
or daughter is unavailable.
6. The employee “is experiencing
any other substantially similar
condition specified by the
Secretary of Health and Human
Services in consultation with the
Secretary of the Treasury and
the Secretary of Labor.”

At what rate must I pay an
employee taking emergency
paid sick leave?
For reasons 1-3 the employee must
be paid 100% of their usual
wage/salary. For reasons 4-6 the
employee must be paid 2/3rds of
their usual wage/salary.

How many hours of paid sick
leave do I need to provide?
Fulltime employees are entitled to
80 hours (i.e., two weeks). Part-time
employees are entitled to paid sick
leave to cover their average hours
worked in a typical two-week period.
CONTINUED ON PAGE 3

You Will Get Through This – We Can Help
By Karen R. Harned,
Executive Director

You will get through this. This was a fundamental truth
that I heard from a speaker after the first full week of
businesses across the country being eﬀectively shut
down.

Although we cannot provide legal advice, we generally
are able to help you find the information you need to
navigate the issues you are facing. Our contact
information can be found below.

He went on to remind his listeners to consider all the
tough times they had experienced – times they never
thought they could make it through. But, in the end,
they did.

It is my hope that as you read this newsletter, you and
your family are safe and well and you are seeing the light
at the end of the tunnel. You will get through this. And
the NFIB Small Business Legal Center looks forward to
working with you for many, many more years to come.

Yes, this is unprecedented and likely the hardest hit
our economy has taken since the Great Depression.
But if there’s one segment of the economy I know is up
for the challenge it is America’s small business owners.

In addition to keeping you up to speed on our
litigation, we have devoted a significant portion of this
newsletter to the frequently asked questions small
business owners have had and that we think will be
particularly relevant to you when you receive this.
Regardless, the Legal Center is continually updating
our small business resources related to COVID-19 on a
special website NFIB has created to house this
information – NFIB.com/coronavirus.
Finally, please know that you can contact us anytime
with any questions you have related to the coronavirus
or any other legal issue you may be experiencing.
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What if my employees are unable to work
because of a government ordered business
closure?
The presumption is that employees are entitled to paid
sick leave if they are unable to work remotely. Yet there
is no requirement to provide paid leave if there would
be no work available. For example, paid leave is not
required if the company would be unable to attract
suﬃcient customers during a stay-at-home order.

Is there a small business exemption for
federal emergency paid sick leave or paid
FMLA leave?
Small businesses with fewer than 50 employees may
qualify for an exemption from providing paid sick leave
and/or expanded family and medical leave, due to the
closure of a child’s school or place of care, if doing so
would jeopardize the viability of the business. To claim
this exemption the business must determine that at
least one of the following applies: (1) serious cash flow
problems; (2) substantial risk to financial health or
operational capabilities; or (3) insuﬃcient workers are
available.

You will make it to the other side and be stronger for it.
No part of America has the can-do, never-quit, nimble
problem-solving skills that you possess. And as you try
to navigate these turbulent times, know that you have
a partner in the NFIB Small Business Legal Center.
Over the past many weeks, the Legal Center has been
fielding hundreds and hundreds of calls from small
business owners trying to stay in business during this
period of significant economic disruption. We have
received questions about issues ranging from how the
new paid sick leave and family medical leave mandates
— imposed, for the first time, on our nation’s small
businesses — will work to providing the latest
information regarding federal assistance to small
business through the Paycheck Protection Program
Loans.

Small Business FAQs
on COVID-19 (Cont’d)

Will I have to provide paid leave if the
employee has been furloughed or laid-oﬀ?
No. But you need a legitimate business reason to
furlough or lay-oﬀ an employee.

CONTACT US
Karen Harned

What documentation should I require from
an employee claiming paid leave?
Employers must maintain documentation for at least
four years confirming that the employee is entitled to

paid leave. Obtain an attestation as to the reason the
employee is unable to work and collect confirming
documentation. DOL provides additional guidance
online:
https://www.dol.gov/agencies/whd/pandemic/ﬀcra-questions

When does an employee qualify for paid
FMLA leave?
Any employee who has worked for at least 30 days is
entitled to take job protected FMLA leave to care for a
child when their school or daycare is closed as a result
of the pandemic. This applies to any business with
fewer than 500 employees.
The FFCRA requires employers to begin paying for
leave after the employee has been out of work for ten
days as a result of a school or daycare closure.
Required paid FMLA leave must cover 2/3rds of the
employee’s usual wage or salary and is capped at
$10,000 over 12 weeks.

Are these paid leave rules permanent?
No. FFCRA’s paid leave requirements apply only
through 2020.

Is there tax relief?
There is a refundable tax credit for 100% of qualified
paid sick leave wages and qualified family leave wages
paid by an employer. For the self-employed, there is a
refundable tax credit for 100% of qualified sick leave
wages for individuals in quarantine for coronavirus, or
67% when caring for a quarantined family member or
child whose school or place of care was closed
because of coronavirus.

We oﬀer additional Q&A online at:

NFIB.com/content/legal-compliance/healthcare/
small-business-faqs-on-covid-19/

(202) 314-2061
Karen.Harned@nfib.org

Beth Milito

(202) 406-4443
Elizabeth.Milito@nfib.org

Luke Wake

(916) 448-9904
Luke.Wake@nfib.org

Support the

SMALL BUSINESS LEGAL CENTER
with an estate or planned donation.

NFIB.com/legal-center
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