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Group Benefits

In the spotlight:
COVID-19
Lincoln Financial is here to help you remain confident and prepared
during this evolving situation. We’re continuously monitoring the latest
news, information from the Centers for Disease Control and Prevention
and other regulatory and medical experts to offer targeted guidance
and support.
In this effort, we’ve created a dedicated COVID-19 Guidance page. We
recommend bookmarking this page for important messages from our
leaders, timely updates on legislative changes specific to our offerings,
employer best practices, and resources to support you as we navigate
this unprecedented situation together.
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Federal
August 27, 2020
On August 27, 2020, the United States Department of Labor (DOL) Wage and Hour Division (WHD)
updated the “Families First Coronavirus Response Act: Questions and Answers” to provide guidance
on employee eligibility for taking paid leave under the FFCRA related to the reopening of schools, and
the varied formats and schedules schools have announced as they plan to reopen.
1. A child attends a school operating on an alternate day (or other hybrid-attendance) basis.
Employees are eligible to take paid leave under the FFCRA on days when their child is not permitted
to attend school in person and must instead engage in remote learning, as long as they need the
leave to actually care for your child during that time and only if no other suitable person is available
to do so. For purposes of the FFCRA and its implementing regulations, the school is effectively
“closed” to their child on days that he or she cannot attend in person. Employees may take paid
leave under the FFCRA on each of their child’s remote-learning days.
2. A parent chooses remote learning when in-person instruction is available. Employees are not
eligible to take paid leave under the FFCRA because their child’s school is not “closed” due to
COVID–19 related reasons; it is open for their child to attend. In this scenario, the school has given
a choice between having children attend in person or participate in a remote learning program
for the fall, but the employee chose the remote learning alternative. FFCRA leave is not available
to take care of a child whose school is open for in-person attendance. However, if, because of
COVID-19, the child is under a quarantine order or has been advised by a health care provider to
self-isolate or self-quarantine, employees may be eligible to take paid leave to care for him or her.
3. A school begins the year with remote learning but may shift to in-person instruction if conditions
change. Employees are eligible to take paid leave under the FFCRA while their child’s school
remains closed. If their child’s school reopens, the availability of paid leave under the FFCRA will
depend on the particulars of the school’s operations.

September 8, 2020
The U.S. Equal Employment Opportunity Commission (EEOC) updated their technical assistance
questions and answers document “What You Should Know About COVID-19 and the ADA, the
Rehabilitation Act, and Other EEO Laws” to provide guidance on common employer questions on
how EEO laws, including the ADA and Rehabilitation Act, apply to workplace situations during the
COVID-19 pandemic.

September 16, 2020:
In response to the August 3, 2020, decision of the U.S. District Court for the Southern District of
New York, the DOL promulgated revisions and clarifications to the Final Rule implementing the
FFCRA. This Final Rule revision is binding and applicable nationwide.
1. Work availability requirement: The DOL reaffirmed that FFCRA leave may be taken only if the
employee has work from which to take leave. An employee may not take FFCRA leave if their
employer “does not have work” for them. A work availability requirement is likewise needed when
an employee requests paid leave for a substantially similar condition as specified by the Secretary
of Health and Human Services. The DOL explained further that in the context of the FFCRA, if
there is no work for an individual to perform due to circumstances other than a qualifying reason
for leave, the individual would have no work from which to take leave.
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2. Definition of “health care provider”: The DOL revised the definition of “health care provider” to
mean employees who are health care providers under 29 CFR 825.102 and 825.125, as well as
other employees who are employed to provide diagnostic services, preventive services, treatment
services, or other services that are integrated with and necessary to the provision of patient care,
for example, nurses providing crucial services, laboratory technicians who process COVID-19 or
other crucial medical diagnostic tests, or other employees providing the critical services listed.
3. Intermittent leave: The DOL reaffirmed that, where intermittent FFCRA leave is permitted, an
employee must obtain his or her employer’s approval to take paid sick leave or expanded family
and medical leave intermittently.
4. Notice and documentation requirements: The DOL clarified that employees must provide
documentation to support the need for his or her leave to the employer as soon as practicable. In
addition, the DOL revised the Final Rule to clarify when an employee may be required to give notice
of expanded family and medical leave to his or her employer. Advanced notice of expanded family
and medical leave is required as soon as practicable; if the need for leave is foreseeable, that will
generally mean providing notice before taking leave. If the need for expanded family and medical
leave was not foreseeable, the employee may begin to take leave without giving prior notice but
must still give notice as soon as practicable.

Oregon
September 14, 2020
The Oregon Bureau of Labor and Industries (BOLI) issued a permanent rule extending the Oregon
Family Leave Act (OFLA) sick child school closures leave indefinitely. In March 2020, in response
to the COVID-19 pandemic, a new covered leave reason was added to Oregon FLA for the care for
an employee’s child whose school or place of care has been closed in conjunction with a statewide
public health emergency declared by a public health official. Originally, this was effective from
March 18, 2020, to September 13, 2020; however, with the permanent rule, there is no longer an
effective end date for this leave type and this new school closure leave reason will continue to be
covered under Oregon FLA Sick Child Leave. In addition, the BOLI issued a temporary rule which
defined the terms “child care provider”, “closure”, and “intermittent leave”, and outlined the process
employers may use to verify an employee’s need for leave. Employers may request the following
information to verify the need for leave: the name of the child, the name of the school/child care
provider that is closed, an employee statement that no other family members are willing and
able to care for the child, and if the child is over 14 years old, a statement explaining that special
circumstances require the employee to provide care to the child.

California
September 9, 2020
California Governor Gavin Newsom signed legislation (AB 1867) that included a new COVID-19
supplemental paid sick leave and puts the executive order (N-51-20) for COVID-19 food sector
supplemental paid sick leave into law. The COVID-19 food sector supplemental paid sick leave is
effective starting April 16, 2020, when the executive order was put in place, whereas COVID-19
supplemental paid sick leave is effective starting September 19, 2020. Both leaves are effective
through December 31, 2020; however, the effective end date is subject to change if the Emergency
Paid Sick Leave under FFCRA is extended beyond December 31, 2020.
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These COVID-19 supplemental paid sick leaves were made in order to cover gaps in coverage left
out by the federal Families First Coronavirus Response Act (FFCRA). They both provide up to 80
hours of COVID-19 supplemental paid sick leave to covered workers who are subject to a quarantine
or isolation related to COVID-19, or if the employer prohibits the employee from working due to
potential COVID-19 transmission. Covered workers under the new COVID-19 supplemental paid
sick leave include full time employees working for private employers with 500 or more employees
and health care workers who were excluded from paid sick leave under FFCRA. The COVID-19 food
sector supplemental paid sick leave is specific to covering employees within the food sector industry.
Both leaves under this law apply to employees who are subject to a quarantine or isolation related
to COVID-19, or if the employer prohibits the employee from working due to potential COVID-19
transmission. The benefit maximums are $511 per day and/or $5,110 in aggregate to the employee,
which aligns with FFCRA. Employers subject to this law must also post a notice in the workplace or
electronically to employees.

Philadelphia, Pennsylvania
September 15, 2020
The Philadelphia City Council passed an ordinance providing two weeks of public health emergency
leave to covered individuals who work within the city of Philadelphia for at least 40 hours in a year.
This covers all employees, regardless of employer size, including: domestic workers, home health
care workers, food delivery workers, transportation workers (including drivers), and health care
professionals. The leave is available at any time during a public health emergency declaration
and for one month following the conclusion of such emergency. The two weeks of leave shall be
available each time: (a) a public official declares a new public health emergency based on a different
emergency health concern; or (b) a public official declares a second public health emergency for
the same emergency health concern more than one month after the first public health emergency
has officially ended. This ordinance is effective until December 31, 2020. Employers may require the
public health emergency leave under the ordinance run concurrently with leave provided by federal or
state law unless concurrent use is prohibited. More information on the public health emergency
leave can be found on the Philadelphia City Council website.
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Family and
medical leave
Federal
July 16, 2020
The United States Department of Labor (DOL) published updated optional-use forms for FMLA,
with a new expiration date of June 30, 2023. The DOL updated the forms to make them easier to
understand for employers, leave administrators, healthcare providers and employees. Employers can
continue using the previous version of the DOL FMLA forms as these are still in compliance with the
regulations and collect the same information. Employees who used the previous certification forms
do not have to provide their employer with the same FMLA information using the revised certification
forms. More information on the new FMLA forms can be found on the DOL website.

July 16, 2020
The Department of Labor Women’s Bureau issued a Request for Information (RFI) seeking
information on the impact of paid family and medical leave. The DOL is requesting comment on
the effectiveness of current state- and employer-provided paid leave programs and the impact that
access or lack of access to paid leave programs has on women and their families. The information
provided will help the DOL identify promising practices related to eligibility requirements, related
costs and administrative models of existing paid leave programs. Comments to DOL were due on
September 14, 2020.
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July 17, 2020
The Department of Labor issued a separate RFI regarding the regulations implementing the Family
and Medical Leave Act of 1993 (FMLA). The information provided will help the DOL identify topics for
which additional compliance assistance could be helpful, including opportunities for outreach to ensure
employers are aware of their obligations under the law and employees are informed about their rights
and responsibilities in using FMLA leave. Comments to DOL were due on September 15, 2020.

Massachusetts
August 12, 2020
Massachusetts has provided more guidance on exemption renewals for fully insured and self-insured
private plans. For fully insured plans, previously filed exemptions are extended until December 31, 2020.
The renewal application period will open on November 30, 2020. Employers will be expected to renew
their exemption in MassTaxConnect by providing the Department of Family and Medical Leave (DFML)
with their policy form number via a carrier-issued Insurance Declaration Document (IDD) on or before
December 31, 2020. For self-insured plans, the renewal exemption deadline will not be extended.
Employers must submit their self-insured IDD and a copy of the required surety bond, with the bond
amount calculated using the revised surety bond calculator by September 30, 2020. Additional
guidance on renewing a private plan exemption is available on the DFML website. Additional
information on the self-insured application process is also available on the DFML website.

September 15, 2020
The Department of Family and Medical Leave (DFML) published updates to its PFML website to provide
information to employees and employers on PFML benefits and timelines. The DFML has also opened
the PFML contact center to take questions from the public on timelines, general eligibility, or where to
find resources. The contact center phone number is (833) 344-7365.

September 30, 2020
Employers with a self-insured PFML private plan exemption must renew their exemption on or before
September 30 by submitting a renewal application in MassTaxConnect. MassTaxConnect may prompt
applicants to submit a policy rather than a new bond form and the self-insured insurance declaration
document; this should be disregarded, and employers should proceed with attaching only a newly
executed bond form along with an updated self-insured insurance declaration document. If the
exemption is not renewed, the DFML will pursue the collection of retroactive contributions using the
surety bond submitted as well as any other allowable collections actions.

Connecticut
July 21, 2020
The Paid Family Medical Leave Insurance Authority (Authority) published a Notice of Intent to Adopt
Procedures Relating the Application to Utilize a Private Plan and solicited written comments regarding
these procedures to be submitted by August 21, 2020. The full text of the Notice can be found on
the Connecticut Law Journal. Among others, the proposed procedures require employers to provide
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documentation that their private plans have been approved by a majority vote of its employees and
that the vote complied with the requirements of the Authority. Please note that the Authority has not
yet published a timeline for the announcement of final procedures nor the effectivity thereof.

September 2020
The Connecticut Paid Family and Medical Leave Insurance Authority launched its PFML website to
provide information to employees, employers, third party administrators and health care providers. The
resources available on the CT PFML website include frequently asked questions, news and updates.

Colorado
August 25, 2020
Colorado voters will consider the issue of paid family and medical leave on the General Election ballot
after the Elections Division of the Colorado Secretary of State’s office announced that Proposed
Initiative 283 (“Paid Family and Medical Leave Insurance Program”) obtained the sufficient number
of signatures. If approved by voters, this measure takes effect upon proclamation of the governor, no
later than 30 days after the official canvass of the vote is completed. The proposed PFML program
for voters’ consideration will provide covered individuals with up to 12 weeks of PFML benefits over
a 12-month period, with an additional four weeks of benefits for a serious health condition related to
pregnancy or childbirth complications. All private employers must provide PFML benefits to covered
individuals through the state-run program or a private plan. Employers may opt out of the state-run
program by having an approved private plan for the payment of benefits. Premiums will be equally
shared by the employer and their employees, with the initial premium amount is set in the measure
at 0.90% of wages per employee in the program’s first two years. Assessment and collection
of contributions for covered individuals will begin on January 1, 2023, with payment of benefits
commencing by January 1, 2024. The full text of Initiative 283 and its initial Fiscal Statement are
available on the Secretary of State’s website.

California
September 17, 2020
California Governor Gavin Newsom signed additional legislation (SB 1383) to ensure that more
Californians can utilize paid family leave (PFL) benefits. The law ensures job-protected leave under
the California Family Rights Act (CFRA) for employees who work for an employer with five or more
employees to bond with a newborn, care for a seriously ill family member, address a military exigency
or for their own illness. Because more employees are now provided job protection rights under CFRA,
this law intends to mitigate workers’ qualms from accessing their PFL benefits due to the size of their
employer. In addition, this aligns the employer size threshold under the CFRA with the employer size
threshold in Pregnancy Disability Leave. This law is effective January 1, 2021.
Here is a summary of the substantive updates in the new law to help employers in California prepare
for the upcoming changes. Please note that regulations, new forms and notices have not been
issued yet. We are watching closely for further guidance from the state and will communicate any
updates as soon as they are available.
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1. An “employer” covered by CFRA is now defined as any person who directly employs five or more
persons to perform services for a wage or salary or the state, and any political or civil subdivision
of the state and cities.
2. The law expands covered family members for whom an eligible employee can take leave. An
employee may take leave to care for a child, parent, grandparent, grandchild, sibling, spouse, or
domestic partner who has a serious health condition. Previously, covered family members under
CFRA only included the employee’s child, parent, and spouse.
3. The law now includes an additional qualifying leave reason due to a qualifying exigency related to
the covered active duty or call to covered active duty of an employee’s spouse, domestic partner,
child, or parent in the Armed Forces of the United States.
4. The law removes the shared bonding entitlement for parents employed by the same employer, and
now grants each parent their own separate full CFRA leave entitlement. Previously, if both parents
were employed by the same employer, the employer could require the parents to share one shared
bank of CFRA leave entitlement.
5. The new law removes the “key employee” exception to reinstatement; employers cannot refuse to
reinstate these employees. Previously, provided that certain requirements were met, an employer
may deny job restoration for a salaried employee who is among the highest paid 10 percent of the
employer’s employees employed within 75 miles of the worksite at which that employee is employed.
6. The new law repeals the provisions of the New Parent Leave Act (NPLA). Previously, the NPLA
allowed job-protected unpaid leave for eligible employees working at a small business (20 – 49
employees) to take time off only for bonding with a new child; leave was not available for an
employee’s own serious health condition or for care of a family member. Because the new law
now provides a lower employer size threshold under CFRA, eligible employees working at a small
business (5 or more employees) now enjoy the protections of CFRA for all qualifying leave reasons.

New Hampshire
July 10, 2020
New Hampshire Governor Sununu vetoed a bill (H.B 712) that would have established the state’s
PFML program for all employees. The bill would have provided employees with up to 12 weeks
of PFML, funded by employee contributions. The current version mirrored language in last year’s
bill (S.B. 1) that was also vetoed by Governor Sununu. In the governor’s veto message last year,
he objected to imposing an income tax on all New Hampshire workers; this year’s veto message
reiterated that, although characterized as a “premium on wages” or a “payroll deduction”, the
employee payments still functioned as an income tax.

Hawaii
September 15, 2020
Hawaii Governor David Ige signed legislation (HB 2148) extending the unpaid Hawaii Family Leave
Law (HFLL) to include care for employees’ grandchildren and to define “sibling” under the HFLL.
Previously, the HFLL allowed employees to take family leave upon the birth of an employee’s child, an
employee’s adoption of a child, or to care for an employee’s child, spouse or reciprocal beneficiary, or
a parent with a serious condition, but family leave did not extend to care for employees’ grandchildren.
This law became effective retroactive to July 1, 2020.
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Benefit and
contribution rates
Upcoming: Updated Statutory Disability and Paid Family Leave Guide
The benefit and contribution rates of state-mandated disability and paid family programs are
established annually, and are typically released in Q4, applicable the following year. Once all the
program rates are released by states’ regulatory authorities, Lincoln will update our Statutory
Disability and Paid Family Leave Reference Guide. We encourage you to talk to your Lincoln
representative later this year to learn more.
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New York
September 1, 2020
New York released their 2021 PFML plan updates. In the fourth year of the program, commencing on
January 1, 2021, eligible employees will receive 67% of their average weekly wage, up to 67% of the
statewide average weekly wage for up to 12 weeks of leave. Please see below.
2021 New York Paid Family Leave (PFL) Plan Updates:
Maximum Weekly Benefit:

$971.61 (up from $840.70)

Maximum Benefit Percentage:

67% (up from 60%)

Maximum Employee contribution rate:

0.511% (up from .270%)
This is comprised of the 0.506% PFL rate, plus
0.005% for the COVID-19 Risk Adjustment.
This is an increase of 87% from last year.

Maximum deduction:

$385.34 (up from $196.72)

State Weekly Wage Base (SAWW):

$1,450.17 (up from $1,401.17)

Maximum Benefit Period:

12 weeks (up from 10 weeks)

New Jersey
September 24, 2020
New Jersey released their 2021 Temporary Disability Insurance (TDI) plan updates. Please see below.
2021 New York Paid Family Leave (PFL) Plan Updates:
Maximum Weekly Benefit:

$903 (up from $881)

Maximum Benefit Percentage:

85% (no change)

Maximum Employee contribution rate:

0.47% (up from 0.26%)

Maximum deduction:

$649.54 (up from $350.74)

Taxable Wage Base:

Employer – $36,200 (up from $35,300)
Employee – $138,200 (up from $134,900)

Base Week:

$220 (up from $200)

Alternate Earnings Test:

$11,000 (up from $10,000)
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Sick leave
Colorado
August 2020
The Colorado Department of Labor and Employment (CDLE) updated its website with Interpretive
Notices & Formal Opinions (INFOs) on the Healthy Families and Workplaces Act (HFWA). INFO No.
6A covers the 2020 requirements of paid leave under the HFWA; through December 31, 2020, an
employer must provide up to two weeks of paid leave (up to 80 paid hours) for the three categories
of needs related to COVID-19 in the HFWA. HFWA coverage broadens on January 1, 2021, and is
explained in INFO No. 6B, which covers the HFWA requirements as of 2021. As of January 1, 2021,
HFWA requires less paid leave — one hour per 30 hours worked, with a maximum of 48 hours’ paid
leave a year — but covers a broader range of conditions. The INFOs can be found on the CDLE website.
The CDLE also uploaded a model notice and poster that can be used for compliance with the law’s
notice and posting requirements in 2020. The paid leave poster can be found on the CDLE website.

New York
September 30, 2020
Under New York’s newly enacted paid sick leave program, employees accrue paid sick leave at a rate
of one hour for every 30 hours worked beginning on September 30, 2020, but employees may not
use any accrued sick leave until January 1, 2021. For more information, please see the governor’s
announcement on the FY 2021 budget. Please note that the state has yet to issue regulations and/
or guidance to carry out the paid sick leave program, and these matters may be subject to regulatory
interpretation and program implementation timelines. Additionally, this new law is separate from
legislation implemented by the state on March 18, 2020, to provide quarantine-related paid sick leave
due to COVID-19.
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Maine
September 14, 2020
The Maine Department of Labor (DOL) adopted final rules for Maine’s Earned Paid Leave Law,
which becomes effective on January 1, 2021. The law, enacted in May 2019, provides employees
with one hour of paid leave for every 40 hours worked, up to 40 hours of paid leave per year. This
applies to private sector employers with at least 10 employees in Maine. Employers must display
the mandatory Earned Paid Leave poster that explains employee benefits available under the law.
Although this law is presented as a universal paid leave law, this regulation actually functions like
a paid sick leave law (that generally allows leave for any reason) given its accrual rate, carryover
rules, and payment of benefits. The Maine DOL’s Bureau of Labor Standards is charged with its
enforcement. For more information, please see the following resources:
 Maine DOL website on Earned Paid Leave:
https://www.maine.gov/labor/labor_laws/earnedpaidleave/
 Earned Paid Leave poster:
https://www.maine.gov/labor/docs/2020/posters/regulationofemployment.pdf
 Earned Paid Leave rules:
https://www.maine.gov/labor/docs/2020/laborlaws/EarnedPaidLeaveRuleFinalClean.pdf

New York City, New York
September 28, 2020
New York City has approved legislation to align the city’s paid safe and sick leave (PSSL) law with
the recently enacted state PSL law, including how time is accrued and which businesses are covered.
The amendments to the NYC PSSL law will take effect in two phases:
Effective September 30, 2020, employers must:
 provide domestic workers with 40 hours of paid safe and sick leave;
 allow employees to use safe and sick leave as it is accrued;
 reimburse employees who must pay for required documentation after three consecutive workdays
of leave;
 list on employees’ paystubs (or any document issued each pay period) the amounts of accrued
and used leave and the total balance of accrued leave.
Effective January 1, 2021:
 Employers with 100 or more employees must provide up to 56 hours of paid leave.
 Employers with four or fewer employees and a net income of $1 million or more must provide
PAID leave.
The Department of Consumer and Worker Protection (DCWP) is in the process of updating and
translating materials that are required to be accomplished by the employer and distributed to
employees to inform them of their rights under the PSSL law. For more information, please see the
DCWP website.
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Other leave
Puerto Rico
August 8, 2020
Puerto Rico enacted House Bill No. 2424, which is an amendment to the Puerto Rico Working Mothers
Protection Act, a maternity leave law. More specifically, this amendment expanded the portion of
maternity leave for adoption reasons to now be extended to mothers adopting children that are six
years old or more to take up to five weeks of maternity leave. Prior to this amendment, the maternity
leave for adoption reasons was only available to mothers who adopt children five years old or younger
that were not yet going to school. Please note this law is still only applicable to mothers.

Bernalillo County, New Mexico
Effective October 1, 2020
The implementation of Bernalillo County’s Employee Wellness Act, which is a paid time off ordinance
originally scheduled to start on July 1, 2020, was pushed back 90 days by the county manager who
enacted the postponement under emergency powers due to the coronavirus situation. The act’s new
effective date was October 1, 2020. The Bernalillo County Employee Wellness Act provides
employees with earned paid leave which may be used for any reason. This applies to all private
sector employers with two or more employees in the county’s unincorporated areas and will not
apply to employers in Albuquerque. Employers may recall that although it is presented as a universal
paid leave law, this ordinance actually functions like a paid sick leave law given its accrual rate,
carryover rules, and payment of benefits.

California
September 28, 2020
California Governor Gavin Newsom signed legislation (AB 2992) that expands leave rights for
victims of crime or abuse. Previously, this law protected employees from discharge, discrimination,
and retaliation if they were victims of a crime or for domestic violence, sexual assault, or stalking
and took time off to go to court, or receive treatment, to improve the welfare of the victim or their
child. The recent expansion broadens qualifying reasons to include 1) victims of a crime that
caused physical injury or mental injury due to threatening physical harm, and 2) employees whose
immediate family member passed away as a result of a crime. Immediate family members are also
extensive and include: children, parents, spouses, siblings, in loco parentis relationships, and anyone
with whom the employee considered to have a familial relationship. The law adds a definition for
crime, which would include anything listed in Section 13951 of the Government Code, it doesn’t matter
if anyone was arrested or convicted of committing the crime. The expansion also makes “victim
advocates”, which are part of organizations that provide services to victims, qualified to provide a
certification attesting to time off work for this reason. These amendments to the law will be effective
January 1, 2021.
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Accommodation
Tennessee
Effective October 1, 2020
Tennessee passed the Pregnant Workers Fairness Act (SB 2520), which is a pregnancy
accommodation law that will be effective October 1, 2020. The act is applicable to employers with
15 or more employees, and requires that reasonable accommodations be made for medical needs
due to pregnancy, childbirth, or other related conditions unless the accommodation would cause
the employer undue hardship. Such reasonable accommodations include: facility accessibility,
frequent/longer/flexible breaks, providing a room for expressing milk separate from a bathroom,
modifying a food/drink policy, providing modified seating, assist with manual labor/lifting
limits, temporary transfer to another vacant position, accommodating for light duty, modifying
equipment or work schedules. If an employer requires a medical certification for other employees
with medical conditions seeking accommodations, then they can require one for pregnancy,
childbirth, or other related conditions as well.

Georgia
August 5, 2020
Effective immediately, Georgia passed a law requiring employers to provide paid lactation breaks
and private locations where employees can express breast milk (HB 1090). Employers cannot
require the employee to use paid leave during any break time nor reduce the employee’s salary
as a result of taking time to express breast milk during the workday. The law is applicable to all
employers, with an exception for employers who employ fewer than 50 employees if it imposes
an undue hardship by causing the employer significant difficulty or expense when considered in
relation to the size, financial resources, nature, or structure of the employer’s business.
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Insights:
Company Paid Leave
As more states are enacting new leave programs with different leave entitlements and reasons,
employers often create their own Company Paid Leave (CPL) policies in order to provide equitable
benefits for their employees across all states, as well as to remain competitive in the employment
market. CPL is leave provided by an employer for certain leave reasons in addition to unpaid or paid
leave mandated by state or federal laws. It is important to remember that even though the decision
to provide CPL is up to the employer, there are still laws that may apply to CPL policies, such as antidiscrimination laws. Title VII of the Civil Rights Act of 1964 (Title VII) makes it illegal to discriminate
against a person on the basis of race, color, religion, sex or national origin. The intersection of CPL
and anti-discriminations laws has come up with increased frequency with respect to company
provided parental leaves, which are most often used for bonding after the birth, adoption or
placement of a child.
The Equal Employment Opportunity Commission (EEOC), which enforces federal anti-discrimination
laws such as Title VII, has issued guidance stating that company provided parental leave must
be provided to all eligible employees on an equal basis. Specifically, “[l]eave related to pregnancy,
childbirth, or related medical conditions may be limited to women affected by those conditions, but
parental leave must be provided to similarly situated men and women on the same terms.”
The EEOC guidance has been reinforced through a number of prominent cases involving company
provided parental leave policies in recent years. The cases have further highlighted three important
lessons:
1. While additional leave for medical reasons related to childbirth can be limited to the birth mother,
bonding leave should be provided to parents on an equal basis, regardless of gender;
2. Even if the leave policy references neutral terms such as “primary” and “secondary” caregiver, it
can still be found to be discriminatory based on the underlying meaning or the application of the
terms; and
3. Training for managers and human resources personnel is critical to ensure the leave policy is
implemented and applied in an equal manner across the entire employee population.
Employers are encouraged to review their leave policies on a regular basis with their employment
counsel to ensure they are in compliance with applicable laws and the EEOC guidance. In crafting
their policies, the EEOC recommends that employers “[e]xplain the circumstances under which
leave is available, the eligibility requirements for leave, the procedures for requesting leave and the
respective responsibilities of the business and the employee during and after the leave period.”
Additional resources and recommendations are available on the EEOC website.
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In the
news

June 25, 2020
The U.S. DOL announced that a Pep Boys location agreed to pay an employee $10,094 in back wages
after investigators found that the company did not allow the employee to return to work after an FMLA
job protected leave even after being cleared by a physician. Pep Boys also did not keep records of the
FMLA and did not provide the employee with the required FMLA designation notice.

June 29, 2020
The EEOC announced that Powerlink Facilities Management Services has agreed to pay a $25,000
settlement in an employment discrimination lawsuit alleging that they did not provide a reasonable
accommodation to a deaf employee. Powerlink used videos during orientation that did not have
closed-captioning capabilities. Instead of accommodating the employee, the company stated they
could not complete the process. As a result, the employee was not able to complete orientation and
start work for two months. In addition to monetary relief, Powerlink is required to have ADA training
and report back to the EEOC.

July 6, 2020
The EEOC announced that ASICS America Corporation has agreed to pay a $49,650 settlement in
an employment discrimination lawsuit alleging that the company failed to engage in the interactive
accommodation process for a temporary worker with hearing and speech disabilities. After the
employee went through an orientation meeting, human resources advised her that they could not
employ her due to her disabilities. In addition to monetary relief, ASICS will update their disability
discrimination policy and describe the accommodation process, then distribute this to employees
and have them confirm receipt within 90 days. ASICS will also provide training to management and
human resources staff on disability discrimination and accommodations.
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July 16, 2020
The EEOC announced that Brock Services, LLC has agreed to pay a $35,000 settlement in an
employment discrimination lawsuit alleging that the company terminated an employee due to their
disability. The employee had been with Brock Services for eight years, once the company found out
about their glaucoma-related vision disability they required three eye exams to be conducted, despite
their ability to perform the functions of the job, and subsequently fired the employee. In addition to
monetary relief, Brock Services must not discriminate similarly in the future and administer training
for managers about disability discrimination.

July 28, 2020
The EEOC announced that Norfolk Southern Corporation and Norfolk Southern Railway Company
has agreed to pay a $2,500,000 settlement in an employment discrimination lawsuit alleging that
workers were medically disqualified from working because they had a disability. The medical
department would disqualify workers for disabilities, even if they were past conditions or perceived,
that had been provided during pre-employment or return-to-work screenings. They did so without
considering if the condition made them unable to perform the job duties without harm. In addition
to the monetary relief, which is owed to 37 workers, the company cannot have future violations,
and must create new procedures to stop disability discrimination during medical evaluations,
provide training, a compliance monitor, and report back to the EEOC.
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July 29, 2020
The EEOC announced that UPS Freight has agreed to pay a $75,000 settlement in an employment
discrimination lawsuit alleging that company policy did not allow for job reassignments due to
medical reasons. The employee had a stroke and requested an accommodation to be temporarily
moved from his road driver position to nondriving work; however, company policy at the time only
allowed this switch for nonmedical reasons. Subsequently, a collective bargaining agreement
(CBA) allowed for such a reassignment, however, it created disparate treatment regarding pay
as drivers that were reassigned for medical reasons received 10% less in wages than those
reassigned for non-medical reasons. As a result of the investigation, a new CBA was written to
remove the unlawful terms of pay.

August 19, 2020
The EEOC announced that Multi-South Management Services, LLC has agreed to pay a $42,500
settlement in an employment discrimination lawsuit alleging the company did not accommodate
and fired an employee with a medical condition. The employee was pregnant and had medical
complications that made the pregnancy high risk. The employee provided a doctor’s note to the
company listing work restrictions. Despite expanding operations, the employee was fired although
she had no prior record of performance issues. In addition to monetary relief, the company cannot
discriminate based on pregnancy or disability in the future, they must provide a posted notice of
employee rights under EEO, administer training for all employees at least twice, and implement
nondiscriminatory policies.
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