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Group Benefits

In the spotlight:
COVID-19
Lincoln Financial is here to help you remain confident and prepared
during this evolving situation. We’re continuously monitoring the
latest news, information from the Centers for Disease Control and
Prevention and other regulatory and medical experts to offer targeted
guidance and support.
In this effort, we’ve created a dedicated COVID-19 Guidance page.
We recommend bookmarking this page for important messages from
our leaders, timely updates on legislative changes specific to our
offerings, employer best practices, and resources to support you as
we navigate this unprecedented situation together.
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Family and
medical leave
Massachusetts
July 15, 2020
On July 15, 2020, the Massachusetts Department of Family and Medical Leave (Department)
unofficially published final updated regulations that includes a number of changes amending the
state’s paid family and medical leave program. These changes apply to both private plans and the
commonwealth’s plan, except where specified. The Department initially published updated regulations
on May 8, 2020, and held a public hearing on the proposed amendments on June 11, 2020. The final
updated regulations became official upon publication in the Massachusetts Register on July 24, 2020.
What has changed since the May 2019 regulations?
 Here is a summary of the substantive updates in the updated regulations to help employers
in Massachusetts prepare for the upcoming changes. Note: Lincoln is working through the
broad implications of these changes to our MA PFML offerings. Additional direction will be
forthcoming for clients establishing their private plan coverage with us.
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The definitions of the following terms were added or revised:
 Added: accrued paid leave, active duty, application for benefits, complete application, extended
illness leave bank, former member of the armed forces, good cause, job protected leave,
municipality, district, political subdivision or its instrumentality, private plan administrator
 Revised: average weekly wage, average working week, base period, continuing treatment by a
health care provider, covered contract worker, employer, financial eligibility test, intermittent leave
Optional coverage for self-employed individuals or noncovered employers
 An employer may become a covered employer by submitting an Employer Notice of Election,
subject to specific requirements.
 Housing authorities, regional school districts regional planning commissions and Horace
Mann charter schools that are not part of a municipality, district, political subdivision or its
instrumentalities, may adopt MA PFML provisions through a vote of their governing bodies.
Application for exemption due to approved private plan
 An employer or covered business entity seeking an exemption must submit a Request for
Exemption through the Massachusetts Department of Revenue’s MassTaxConnect system.
 An employer or covered business entity may apply for exemption from the requirement to make
contributions for medical leave coverage, family leave coverage, or both.
 An employer or covered business entity may not apply for an exemption on behalf of only a
portion of its covered workforce.
 Coverage under a private plan will begin for all employees and covered contract workers no later
than the first day of the first quarter immediately following the date of approval of the private plan
exemption or on the date of hire of the employee or covered contract worker for private plans
already approved.
 The updated regulations impose additional requirements for private plans: (1) the establishment
of an internal appeals process with the private plan administrator prior to appealing with the
Department, (2) the provision of notice to employees of their rights under the private plan, and (3)
the calculation of weekly benefit amount and leave allotment based on the covered individual’s
average working week in addition to the wages earned with the employer at the time of an
application for benefits.
 The insurance carrier providing Massachusetts paid family and/or medical leave coverage must
first submit its policy forms to the Massachusetts Division of Insurance.
 The effective date of the termination of a private plan will be on the first day of the first quarter
immediately following the date of the termination or nonrenewal.
 The updated regulations clarify responsibilities for providing paid leave benefits to covered
individuals when employers move from the commonwealth’s plan to a private plan, and vice versa.
An employer must continue to provide benefits for the entire leave duration of claims filed before
the termination or nonrenewal of the private plan; likewise, the Department will continue to provide
benefits for the entire leave duration of claims filed before the effective date of an employer’s
private plan exemption.
 Covered individuals of an employer or covered business entity that does not renew an approved
private plan shall be eligible to submit an application for benefits on the first day of the first
quarter immediately following the date of termination or nonrenewal.
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 An employer or covered business entity that dissolves or undergoes an acquisition or merger after
the approval of an exemption and before the renewal period, must notify the Department within 60
calendar days of the dissolution or acquisition or merger, or as soon as reasonably practicable.
 Former employees may submit applications for benefits to the private plan subject to specific
requirements.
Application for benefits
 A covered individual may file an application for benefits with the Department no more than 60
calendar days before the anticipated start date of family or medical leave.
 For foreseeable leave: An employee or covered contract worker must give not less than 30
calendar days’ notice to their employer or covered business entity of the anticipated start date
of family leave or medical leave. For unforeseeable leave: Notice must be provided as soon as
practicable if a delay is beyond the employee or covered contract worker’s control.
 The Department will not accept an application for benefits unless notice to the employer or
covered business entity or was made in accordance with the regulations.
 An application for benefits will not be processed unless consent is provided by the covered
individual to share information regarding the application for benefits and other information
necessary for the Department to process the individual’s application for benefits.
 The Department may allow an employer, covered business entity, or its designee to submit an
application for benefits on behalf of a covered individual, subject to specific requirements.
 A substance use disorder may qualify as a serious health condition. However, an absence because
of the employee’s use of the substance, rather than for treatment, does not qualify for leave.
Determinations
 The updated regulations provide a list of what supporting documentation and/or evidence the
Department will consider when making a determination on an application for benefits.
 The Department will provide contemporaneous notice of approval or denial to the covered
individual and to the employer or covered business entity.
 A covered individual must reimburse the Department the amount overpaid within 30 calendar days
from a request where the Department finds that there is a relevant change in circumstances that
would have reduced the amount of benefits paid.
Application for benefits verification, amendment or extension of leave period and paid leave benefits
 For intermittent leave, the covered individual must verify with the Department the hours of leave
taken each week in order to receive benefit payments.
 The Department will provide contemporaneous notice to the individual and to the employer of any
report of a change in relevant circumstance.
 Medical recertification can be requested following the expiration of the initial period of incapacity
cited in the healthcare certification or where an intermittent leave has extended for a period of
more than six months from approval, whichever occurs first.
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Weekly benefit amount
 The weekly benefit amount for covered individuals on family or medical leave is calculated on the
individual’s average weekly wage at the time of the filing of a request for leave. The weekly benefit
amount shall not change during the term of the approved leave period subject to a prorated or
reduced benefit amount when applicable.
 A covered individual with multiple employers or covered business entities is not required to take
leave from each employer or covered business entity during a single period of leave.
 The weekly benefit amount for a period will not be reduced by the amount of wage replacement
that a covered individual on family or medical leave receives for that period from any wages
received from another employer or covered business entity or through self-employment.
 No family or medical leave benefits are payable during the first seven calendar after the date on
which job protected leave begins.
 Covered individuals who use accrued paid leave (that is, PTO, vacation, and so on) or leave
through an extended illness leave bank program rather than receive a PFML benefit shall not
receive any paid benefits for the period for which they received accrued paid time or leave through
the extended illness leave program. The accrued paid leave or leave from an extended illness
leave program provided by an employer or covered business entity will run concurrently with any
available PFML leave.
 The Department will not reimburse an employer or covered business entity that has received
an approved private plan exemption. To qualify for reimbursement from the Department when
employees are covered under the commonwealth plan, an employer or covered business entity
must make payments from, a (i) temporary disability policy or program of an employer or covered
business entity; or (ii) paid family, or medical leave policy of an employer or covered business
entity; or an (iii) extended illness leave bank. The policy or program or extended illness leave bank
must be granted to a covered individual for a PFML-qualifying reason that is separate from and in
addition to any available accrued paid leave.
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Intermittent leave and reduced leave schedules
 The provisions on intermittent leave should be read in conjunction with the updated definition
for intermittent leave, which provides: intermittent leave shall be taken in increments consistent
with the established policy of the employer or taken in increments that the covered business
entity uses to account for use of other forms of leave; however, the Department will not pay
in increments of less than 15 minutes. A covered individual shall not be permitted to apply for
payment for benefits associated with intermittent leave until they have eight hours of accumulated
leave time unless more than 30 calendar days has lapsed since the initial taking of such leave.
 If an employee’s utilization of intermittent leave is inconsistent with the approved leave, it will not be
considered retaliation for an employer to request additional information related to the use of leave.
 An employer or covered business entity must furnish the Department with wages or qualified
earnings paid to the covered individual on a monthly basis or at other intervals deemed necessary
in the discretion of the Department. The Department may seek a refund from the covered
individual or offset any future benefit payments where the Department has determined that the
covered individual has received wages or qualifying payments from both the employer or covered
business entity and benefits from the Trust Fund for the same period.
 The benefit year for a covered individual who received benefits for an intermittent leave will
commence, following an approval for continued benefits, on the Sunday immediately preceding
the first absence following the exhaustion of the prior benefit year.
Job protection
 There is a presumption of retaliation when there is any negative change in the seniority, status,
employment benefits, pay or other terms or conditions of employment of an employee during
or after their leave; however, a negative change shall not include trivial, or subjectively perceived
inconveniences that affect de minimis aspects of an employee’s work.
 A notification to the Department by an employer, under a bona fide belief that the employee has
committed fraud in connection with the employee’s application for benefits, will not give rise to an
action of retaliation or presumed retaliation.
 Job protection provisions will apply to all leave associated with a qualifying reason allowable under
the MA PFML law regardless of whether the employee has actually filed an application for benefits.
Note: Taxability of benefits was not addressed within the updated regulations. We are awaiting
formal guidance from the IRS or the commonwealth.
What does this mean for you and your employees?
Employers subject to MA PFML automatically default into the commonwealth’s plan for their
employees’ coverage but may opt for a private plan through the commonwealth’s exemption process.
Employers should consult their own counsel and review their pamphlets, handbooks, and other benefit
materials to ensure they fully understand what these changes mean to their employees and associates.
Lincoln will ensure our private plan offerings comply with all revised regulatory requirements.

Q2 in Review  Compliance Update

7

Group Benefits

What is Lincoln doing?
Lincoln will be delivering fully insured and self-funded offerings for the January 1, 2021, program
launch. Lincoln’s private MA PFML plan will coordinate PFML benefits with STD and other leave
programs that Lincoln administers.
Lincoln is currently revising our previously-filed policy template to incorporate recent regulation
changes; the revised policy template will be filed within the next 30 days. We are also building a
model plan document our self-funded clients may utilize to satisfy state requirements.
While we have begun to implement our MA PFML business for January, there is still time to elect
our Massachusetts program. Contact your Lincoln representative for more information.

Washington
May 18, 2020
The Employment Security Department (ESD) published new draft regulations on casual labor,
damages, waiting period, definition of “placement,” benefit proration, employee identification
and other topics. The ESD has not yet published a timeline for public hearings nor the expected
effectivity date of the regulations. The full text of the draft regulations can be found on the
WA PFML rulemaking website.

Effective June 14, 2020
The new regulations on definitions, employer notifications, deceased claimants, and employer
maintenance of health benefits went into effect on June 14, 2020. The full text of the final regulations
can be found on the WA PFML rulemaking website. Here is a high-level summary of the new
regulations to help employers in Washington prepare for the upcoming changes.
 Definitions: The new rules clarify who is a “sibling” and the definition of a “claim year” for purposes
of determinations.
 Employer notifications: The new rule allows the state to inform all interested parties only whether
it has approved or denied the employee’s application. This deletes the provision where the
employer is provided with a copy of the determination.
 Deceased claimants: A deceased employee’s estate or designated representative can claim
benefits on behalf of the deceased employee.
 Employer maintenance of health benefits: An employee taking WA PFML leave is entitled to the
continuation of health benefits when there is at least one day of concurrent use with leave taken
under the federal FMLA. The employee’s health benefits must be maintained as if the employee
had continued to work from the date WA PFML leave commenced until whichever of the following
occurs first: (1) the employee’s WA PFML leave ends; or (2) the employee returns from leave to
any employment.
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District of Columbia
July 1, 2020
The Office of Paid Family Leave (OPFL) has launched the Paid Family Leave (PFL) benefits program.
DC PFL provides up to eight weeks to bond with a new child, six weeks to care for a family member
with a serious health condition, and two weeks to care for an employee’s own serious health
condition. An employee can only receive a total of eight weeks of PFL benefits in a year.
 How to apply for and receive benefits: The OPFL started taking claim applications through their
benefits portal. Claimants who are unable to file online may contact the OPFL and download paper
forms from the “Workers” section of the DC PFL website. According to the regulations, employees
should receive a notification of approval or denial within 10 business days after the filing of a
claim for PFL benefits; following approval, the first benefit payment shall be made within 10
business days, on a biweekly payment schedule.
 Concurrency of leaves: DC will not sunset the Family and Medical Leave Act (DC FMLA) unpaid
leave program when the PFL program launches. The DC PFL law and regulations provides for the
concurrency of DC PFL with DC FMLA and Federal FMLA: “If DC PFL also qualifies as protected
leave pursuant to Federal FMLA, or DC FMLA, the paid leave shall run concurrently with, and not in
addition to, leave taken under those other acts.”
 Coordination of benefits: There are no private plans allowed for DC PFL administration; only the
Department of Employment Services (DOES) will administer and pay PFL benefits. Employers with
their own paid leave benefits, including short-term disability plans, are required to participate in the
program. Employers can’t restrict their employees’ right to access benefits under the PFL program.
However, employers have the right to modify their plans, including requiring that employees take
their leave concurrently with DC PFL.
Lincoln encourages employers to check the DC PFL website for additional resources (such as
the Employer Toolkit and the Employee Handbook) and webinars, or contact the OPFL for further
information.
Quick reference guide
PFL website: https://dcpaidfamilyleave.dc.gov/
PFL benefits portal: https://does.pflbas.dc.gov/vosnet/Default.aspx
OPFL Contact Center: (202) 899-3700 | E-mail: does.opfl@dc.gov

Connecticut
July 6, 2020
The Connecticut Insurance Department (CID) and the Paid Family and Medical Leave Insurance
Authority (Authority) are developing a standard policy template that will be used by insurance carriers
to develop acceptable PFML policies for the market. In the interim, the Authority will consider a
carrier-issued Declaration of Insurance as acceptable proof of family and medical leave coverage
consistent with Authority standards to support a request for private plan exemption. Carriers will have
to submit a paid family and medical leave insurance policy form filing within 60 days following the
issuance of a forthcoming CID Policy Filing Guidance Notice defining the contents of an acceptable
paid family and medical leave insurance policy. In addition, CID released a checklist that serves as
guidance for developing acceptable private plans that comply with PFML statutory requirements.
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New Jersey
Effective June 17, 2020
New Jersey Senate Bill 844 permits employees to collect partial TDI benefits if they return to work
on a reduced schedule with their employer’s consent. The partial TDI benefit amount is equal to the
full-time TDI benefit amount minus the wages paid to the employee during a week. An employee is
eligible to receive partial TDI benefits if the employee has been completely unable to work due to
disability and has been receiving full TDI benefits for at least seven consecutive days. Partial benefits
are only available for eight weeks unless there is sufficient medical documentation to support an
extension of benefits for up to 12 weeks. Partial benefits are not available for more than 12 weeks.
Employers are not required to permit employees to return to work on a reduced schedule. However,
if an employee is able to return to work on a reduced schedule but the employer does not permit
the employee to do so, the employee will remain eligible for benefits until fully recovered from the
disability and able to perform their job duties.
Keep in mind that employers are subject not only to New Jersey’s TDI law that allows employers
to choose whether or not to allow employees to return to work on a reduced schedule, but most
are also subject to the ADA and ADAAA that do require employers to evaluate a request for
accommodation which could include partial return to work. As with all absence programs, it is key
to understand and work with your counsel on the intersections of applicable laws in order to remain
compliant. Under the ADA/ADAAA employers must determine if an employee can be accommodated
and still fulfill the essential functions of their job. Because of the interplay here, employers should
evaluate each individual request based on its own unique characteristics to determine if partial
disability under NJ TDI and ADA/ADAAA are appropriate and in compliance with both laws. It’s also
important to remember the FMLA may or may not apply to the leave event so make sure that any
reduced work schedules are tracked appropriately.

California
Effective July 1, 2020
On June 27, 2019, California Governor Gavin Newson signed Senate Bill 83 that mandated changes
to California’s paid family leave program. The most significant change to the program was an
extension of the duration of benefits from six weeks to eight weeks effective July 1, 2020. The
extension of benefits applies to leave taken to care for a seriously ill family member or to bond with
a new child. The new law allows each parent to take an additional two weeks of leave.

San Francisco, California
Effective July 1, 2020
Compensation under the San Francisco Paid Parental Leave Ordinance (PPLO) will also be extended
to eight weeks effective July 1, 2020. When a covered employee gets eight weeks of California PFL,
that employee is also entitled to eight weeks of PPLO supplemental compensation.
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Sick leave
Colorado
July 14, 2020
On July 14, 2020, Colorado Governor Jared Polis signed the Healthy Families and Workplaces Act
(SB20-205) into law. The Healthy Families and Workplaces Act mandates employers to provide
paid sick leave to their employees. On and after the effective date of the act (July 14, 2020) through
December 31, 2020, employers are required to provide each of their employees paid sick leave
for employees to take for reasons related to the COVID-19 pandemic in the amounts and for the
purposes specified in the federal “Emergency Paid Sick Leave Act” in the “Families First Coronavirus
Response Act”. Additionally, beginning January 1, 2021, the act requires all employers in Colorado
to provide paid sick leave to their employees, accrued at one hour of paid sick leave for every 30
hours worked, up to a maximum of 48 hours. The Colorado Department of Labor and Employment
(CDLE) is required to create and make available posters and notices outlining the paid sick leave
policy for use by employers. Employers are required to notify employees of the amount of paid sick
leave to which they are entitled and the terms of its use. An employer who willfully violates these
requirements is subject to a civil fine not to exceed $100 per separate violation.
Please note that the state has yet to issue regulations and/or guidance to carry out these changes,
and these matters may be subject to regulatory interpretation and implementation timelines. Lincoln
is working to identify any impacts to our products and services and will continue to share updates
about changes.
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Chicago, Illinois
Effective July 1, 2020
On May 12, 2020, Chicago’s Department of Business Affairs and Consumer Protection (BACP)
published revised minimum wage and paid sick leave rules effective July 1, 2020. The rules impose
new employer notice requirements where employers must post a PSL notice (available on the BACP
website), whether by paper posting or by electronic dissemination. The notice must be scaled to
fit on a 11x17 poster. Employers must provide this notice to employees with their first paycheck
on or following July 1, whether by paper or electronic means, and on an annual basis thereafter.
The PSL ordinance mandates that all Chicago businesses provide paid sick leave to employees.
Any employee who works at least 80 hours for an employer in Chicago within any 120-day period
is covered by the ordinance and is eligible for paid sick leave. For more information, please visit the
BACP Paid Sick Leave website.

Minneapolis, Minnesota
June 10, 2020
The Minnesota Supreme Court upheld the Minneapolis Sick and Safe Time Ordinance, ruling that:
(1) state law does not preempt the ordinance, and (2) considering that the purpose of the ordinance
is the regulation of sick and safe time within the City of Minneapolis, the ordinance can apply to
employers whose principal place of business is outside of the Minneapolis city limits. The ordinance
was originally enacted in 2016, and required employers to provide employees who work more than
80 hours a year with one hour of sick and safe time for every 30 hours worked up to a maximum
of 48 hours in a year. Employers with six or more employees must provide paid sick and safe time;
employers with five or fewer employees must provide sick and safe time, but they may choose to
provide it unpaid. More information on the Minneapolis Sick and Safe Time Ordinance can be found
on the city’s website.
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Accommodation
Virginia
Effective July 1, 2020
Virginia Senate Bill 712 amended the Virginia Human Rights Act related to discrimination and
accommodations based on pregnancy, childbirth and related conditions. The amendments:
1) add discrimination due to lactation as unlawful, 2) change the employer size requirement for
this reason to having five or more employees, 3) engage in an interactive accommodation process
with the employee, 4) require within 120 days of the effective date put up a poster and include
in the employee handbook a notice of rights under this act, which must also be provided to new
hires and pregnant employees within 10 days of providing notice to the employer, and 5) provide
information about how to file a complaint if an employee’s rights have been denied.
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Tennessee
June 22, 2020
On June 22, 2020, Tennessee Governor Bill Lee signed the “Tennessee Pregnant Workers Fairness Act”
(Senate Bill 2520) into law. This applies to employers with 15 or more employees. The new law makes
it unlawful for employers to refuse or fail to reasonably accommodate an employee or job applicant
for their limitations related to pregnancy, childbirth or related medical conditions. An employer may
require a certification from an employee with a medical need relating to pregnancy, childbirth or
related medical conditions only if they also require a certification from employees with other medical
conditions. While an employee is making good faith efforts to obtain certification, an employer
must engage in a good faith interactive process with the employee to determine if a reasonable
accommodation can be provided absent undue hardship. An employer shall not take adverse action
against an employee related to their need for accommodation while the employee is engaging in good
faith efforts to obtain medical certification. The new law is effective on October 1, 2020.

South Carolina
June 25, 2020
South Carolina passed the Lactation Support Act, which requires employers to make a reasonable
effort to designate a room or other location, separate from a toilet stall, near the work area available
for an employee to express milk privately. The act also states that employers should provide a
reasonable unpaid break time, or allow employees to use paid break time, for lactation. Employers are
not required to provide additional break time for this purpose if it would create an undue hardship on
operations. This act does not require employers to construct a room or to provide employees time to
express milk. Employers are expected to comply with this act starting on July 25, 2020.

Logo and Resources: ADA National Network (adata.org)
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In the
news

June 10, 2020
The U.S. Department of Labor’s Wage and Hour Division (WHD) announced that after an FMLA
investigation, General Motors Co. (GM) had to pay $12,265 in back wages for absences allowed by
the federal FMLA. WHD determined that GM’s delay in approving the qualified FMLA leave led to the
employee’s improper disciplinary suspensions after the employee missed work. GM agreed to pay
back wages the employee would have earned during the suspensions, to rescind three unexcused
absences from the employee’s record and to comply with the FMLA in the future.

June 5, 2020
The EEOC announced that Union Pacific Railroad Company has agreed to pay a $260,000 settlement
in a disability discrimination lawsuit. The company engaged in unlawful discrimination when it
refused to allow an employee who once had a brain tumor to return to work as a custodian, a position
Union Pacific contended was “safety-critical.” This violated the ADA, which required the company to
conduct an appropriate individualized assessment to determine whether the employee could safely
perform the essential functions of the job.

May 27, 2020
The EEOC announced that Medtronic, Inc. has agreed to pay a $75,000 settlement in an
employment discrimination lawsuit alleging that the company fired a temporary employee due to
disability-related absences from work. The temporary employee missed some days from work due
to a lifelong condition, having one kidney and an underdeveloped bladder, when she returned she
provided doctor’s notes. Despite being in the process of becoming a full-time employee, they were
subsequently terminated for violating the attendance policy. In addition to monetary relief, the
company must develop and issue an accommodation policy, conduct ADA training for all employees
that handle attendance and leave programs, and report back to the EEOC.
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May 5, 2020
The EEOC announced that Acme Markets, Inc., has agreed to pay a $60,000 settlement in an
employment discrimination lawsuit alleging that the company failed to provide a reasonable
accommodation for a former employee. In addition to monetary relief, the company will post
a notice about it, update reasonable accommodation policies, hire an outside party to conduct
anti-discrimination training, and report back to the EEOC regarding how future complaints and
accommodation denials are handled.
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